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of demand, 9 unless payment had been expressly guaranteed. 10 The 
seller must notify the purchaser within a reasonable time however, of 
his inability to effect the payment. The burden of explaining the 
failure to establish the credit is on the seller, though the court will take 
judicial notice of war conditions. 11 

THE DECLARATORY JUDGMENT CONSTITUTIONAL 

The decision of the Supreme Court of Kansas in State, ex rel. Hop- 
kins, Attorney-General v. Grove (1921, Kan.) 201 Pac. 82, holding con- 
stitutional the Statute authorizing the courts of that State to render 
declaratory judgments, will give satisfaction to the several critics of the 
decision of the Michigan Supreme Court which held a similar statute 
in that State unconstitutional. 1 A Statute of Kansas provided that no 
employee of a railway company holding a franchise granted by or a 
contract with a city shall, under penalty, hold any city office. Grove, 
a boilermaker employed by the Missouri Pacific Railroad Company, was 
elected a member of the Board of Commissioners of the City of 
Wichita, Kansas. He as well as the Attorney-General were apparently 
in doubt as to his capacity to hold office, not being certain whether the 
Railroad had a franchise from or contract with the City. Had there 
been no provision for a declaratory judgment in Kansas, practically the 
only way for the elected officer to have tested his legal capacity to hold 



' Fliker v. State Bank (1916, Mun. Ct.) 94 Misc. 609, 159 N. Y. Supp. 730; 
Katcher v. American Express Co. (1920) 94 N. J. L. 165, 109 Atl. 741; Sommer 
v. Taylor (1921, Mun. Ct.) 190 N. Y. Supp. 153; see Fraenkel, Some Aspects of 
the Law Relating to Foreign Exchange (1920) 20 Col. L. Rev. 832. In Oshinsky 
v. Taylor (1918, Sup. Ct.) 172 N. Y. Supp. 231, it does not appear from the facts 
whether the credit had been appropriated to the contract but the purchaser was 
allowed to recover only the value of the credit at the time of demand. In Safian 
v. Irving Nat. Bank (1921, Sup. Ct.) 116 Misc. 647, the seller appropriated foreign 
money to the contract, but payment to the payee designated by the purchaser was 
not effected because of a mistake in the address made by the cable company. In 
spite of the fact that the seller had contracted specifically not to be liable "for any 
loss or damage in consequence of any delay or mistake in transmitting the message 
or for any cause beyond our control," the Court held that the purchaser could 
rescind the contract and recover the money he had paid. The dissenting opinion 
points out the inconsistency of this. 

10 Wasserman v. Irving National Bank (1920, Mun. Ct.) 114 Misc. 704, 187 
N. Y. Supp. 243. 

" Oshinsky v. Taylor, supra note 9 ; Katcher v. American Express Co., supra 
note 9. 

1 Anway v. Grand Rapids Ry. (1920) 211 Mich. 592, 179 N. W. 350. Criticized 
in Notes (1920) 19 Mich. L. Rev. 86; Comments (1920) 30 Yale Law 
Journal, 161; Notes (1921) 21 Col. L. Rev. 168; Schoonmaker, Declaratory 
Judgment (1920) 5 Minn. L. Rev. 172; Dodd, Michigan Declaratory Judgment 
Decision (1920) 6 A. B. A. Jour. 145; O'Donnel, Michigan Declaratory Judg- 
ment Decision (1921) 7 A. B. A. Jour. 141; Rice, The Constitutionality of the 
Declaratory Judgment (1921) 28 W. Va. L. Quart, i. 
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the office would have been to enter upon the office and incur the penalty, 
should his view of the validity of his title have proved erroneous. Being 
apparently undesirous of courting this danger, he refrained from assum- 
ing office, a decision which was perhaps unjust to the community and 
himself. The possibility of obtaining a declaratory judgment resolved 
what might have been an awkward situation. The Attorney-General, 
who contested the defendant's title to office, brought an action for a 
declaration that the defendant was under a disability to hold the office 
to which he had been elected, and the defendant pleaded the unconstitu- 
tionality of the Statute authorizing declaratory judgments as well as a 
denial of his ineligibility. 

The Kansas Court in holding the Statute constitutional first pointed 
out the difference between the Michigan and the Kansas Act, in that 
the latter was limited in its application to "cases of actual controversy." 
While the Michigan decision relied in part upon the fact that the case 
before it was not an actual controversy, it based its decision upon 
grounds which, if sound, the Kansas Court admitted would be fatal to 
the constitutionality of the Kansas Act. These grounds were that the 
function of rendering declaratory judgments was not judicial, because 
such a judgment was not final, but advisory, or moot, and that a valid 
judgment of a court required "execution." The Kansas Court, after 
examining these grounds comes unanimously to the conclusion that the 
view of the Michigan court "appears to us to be unsound, and to be the 
result of confusing declaratory judgments with advisory opinions and 
decisions in moot cases." The Court adds: 

"It is hardly conceivable that any fundamental principle of our gov- 
ernment, beyond legislative control, prevents two disputants, each of 
whom sincerely believes in the rightfulness of his own claim, but each 
of whom wishes to abide by the law, whatever it may be determined 
to be, from obtaining an adjudication of their controversy in the courts 
without one or the other first doing something that is illegal (in the 
case of the present defendant criminal) if he is mistaken in his view 
of the law." 

Thus the minority in the Michigan case and the critics who sustained 
them are vindicated, and the obstruction to this useful reform, tem- 
porarily interposed by the Michigan decision, now judicially adjudged 
unsound, is probably removed. 

The case raises a further question which deserves consideration. 
Ever since the Michigan decision was handed down, the draftsmen of 
similar bills in other states have sought to avoid its blighting effect by 
limiting the operation of the statute to "cases of actual controversy." 
Whether this limitation is essential is questionable. While most cases 
will necessarily involve controverted issues, the declaratory judgment 
has served a useful purpose in England and other countries by remov- 
ing uncertainty from legal relations where only a potential controversy 
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was apparent to the court. Thus, the removal of clouds from title does 
not require an actual present controversy or contested issue nor does the 
construction of a will 2 or the directions sought by a trustee. 3 Nor does 
the decision in Muskrat v. United States* justify the belief that an 
actual present controversy is essential to the declaratory judgment. In 
that case, Congress adopted the unusual measure of authorizing certain 
named individuals, including Muskrat, to prosecute an appeal from 
the Court of Claims to the Supreme Court to test the constitutionality 
of an Act of Congress. It did not appear that Muskrat had any interest 
whatever in the case, a fact which sufficed to enable the Court to decline 
to exercise jurisdiction. In addition, it did not appear that there was 
any actual or potential controversy, nor did the judgment have any 
known parties upon which it could operate. Such circumstances do not 
warrant the conclusion that a party whose legal relations are in serious 
doubt which requires removal and gives rise to a potential controversy 
or litigation may not appeal to a court for a declaratory judgment, 
citing all parties who might be opposed or whom the court considers it 
desirable to cite, and obtain a final adjudication of his legal relations, as 
binding as any other judgment. If insufficient or improper parties are 
cited, the court will simply decline to make the declaration, and of 
course, the judgment will not be binding upon interested parties who 
were not cited or did not appear. If, in the instant case, Grove had 
merely announced his doubt as to his capacity to hold office instead of 
asserting his privilege, it is not apparent why a declaratory judgment 
could not have been rendered, as a matter of constitutional law. It does 
not seem necessary to the constitutionality of a declaratory judgment, 
any more than it is necessary to other judgments in equity, that there 
must be, as the Kansas Act provides, an "actual antagonistic assertion 
and denial of right." 

The declaratory judgment procedure is now in force in extended 
form in New York, Connecticut, California, Wisconsin, Kansas, and 
Florida. 5 Bills for its adoption are pending in Congress (for the 



'In re Drake [1921] 2 Ch. 99. 

3 In re Badische Co. Ltd. [1921] 2 Ch. 331. 

* (1911) 219 U. S. 346, 31 Sup. Ct. 250. It is on this case that the Michigan 
court in the Anway case, supra note 1, largely relied, and it seems to have alarmed 
some of the proponents of declaratory judgment legislation. Mr. Rice, in his 
article in the W est Virginia Law Quarterly, supra note I, suggests that the Kansas 
requirements for an "actual antagonistic assertion and denial of right" was 
incorporated merely to make the statute "fool-proof"— in view of the Anway 
case. It may serve to bar the rendering of the judgment where the defendant, 
duly served, fails to appear and make answer. This would be an unfortunate limi- 
tation of a court's customary jurisdiction. 

"New York, Civil Practice Act, sec. 473, Laws, 1920, ch. 925, sec. 473; Con- 
necticut, Pub. Acts, 1921, ch. 258 ; California, Act of May 27, 1921, now embodied 
in Code of Civ. Proc. sees. 1060, 1061, 1062; Wisconsin, Laws, 1919, ch. 242, sec. 
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federal courts) and in several state legislatures. Very probably it will 
be revived in Michigan. The draft of a Uniform Act is before the 
Commissioners on Uniform State Laws. The next few years, there- 
fore, are likely to witness a generous recourse to this method of deter- 
mining legal relations and to afford us an opportunity to establish the 
efficacy of this reform in the administration of justice. 

E. M. B. 

HAS AN ALIEN THE PRIVILEGE OF FREE SPEECH? 

In the recent case of State v. Sinchuk (1921) 96 Conn. 605, 115 Atl. 
33, the Supreme Court of Connecticut held that the guaranties of the 
privileges of free speech and of assembly contained in the Bill of Rights 
of the State Constitution have no application to aliens, but are privileges 
conferred upon citizens alone. Under this interpretation of the State 
Constitution the defendant, an alien, was not permitted to attack the 
constitutionality of the State Sedition Act, 1 for, not being possessed of 
any political privileges under the Constitution it would be impossible for 
him to show that the Statute in question had deprived him of the priv- 
ilege of free speech. 2 This decision may be open to objection for two 
reasons : ( 1 ) the language of the sixth section of the Connecticut Bill 
of Rights probably does not justify its restriction to citizens alone ; and 
(2) the decision perhaps deprives the defendant of the equal protection 
of the laws in violation of the first section of the Fourteenth Amend- 
ment to the Federal Constitution. 3 

3687 m, p. 253; Kansas, Laws, 1921, ch. 168; Florida, Laws, 1919, ch. 7857, No. 

75, P- 148. 

The Superior Court of Los Angeles County, California. Burnell, J., has just 
held the California Statute unconstitutional, relying principally on the unsound 
decision of the Michigan court in the Anway case. The Court was not apparently 
aware of the Kansas decision. The case is, it is understood, now on appeal to the 
California Supreme Court. Newberry v. Newberry, reported in the San Francisco 
Recorder, Dec. 30, 1921. 

1 Conn. Pub. Acts, 1919, ch. 312, entitled "An Act Concerning Sedition." The 
act declares a punishment for speaking or publishing any disloyal, scurrilous, or 
abusive matter concerning the form of government of the United States, its 
military forces, flag or uniform, or any matter intended to bring them into 
contempt, or which creates or fosters opposition to organized government. The 
still more drastic Act (Conn. Pub. Acts, 1919, ch. 191) against advocating in public 
any doctrine intended to injuriously affect the state or federal government was not 
involved. See Comments (1919) 29 Yale Law Journal, 108. The constitution- 
ality of these statutes as to citizens is yet to be determined. 

2 Before any law can be attacked by any person on the ground that it is uncon- 
stitutional it must be shown that its enforcement has violated or will violate his 
constitutional privileges. Hooker v. Burr (1904) 194 U. S. 415, 24 Sup. Ct. 706; 
Citizens' National Bank v. Kentucky (1910) 217 U. S. 443, 30 Sup. Ct. 532. 

3 "... . nor shall any State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws." U. S. Const. Amendments, art. 14, sec. I. 



